
RUSSELL. D. LUKAS

GERALD S. McGOWAN

DAVID L NACE

THOMAS GUTIERREZ

EUZABETHR.SACHS

GEORGE L L.YON, JR.

PAMELA L GIST

DAVID A. lAFURIA

TERRY J. ROMINE

MARCI E. GREENSTEIN+

MARJORIE GILL.ER SPIVAK

J. JUSTIN McCLURE+

MARILYN SUCHECKI MENSE

PAMELA GAARY HOLRAN

B. LYNN F. RATNAVALE

• NOT ADMITTWD IN D.C:.

LUKAS, McGOWAN, NACE & GtmERREZ
CHARTERED

1111 NINETEENTH STREET, N.W.
SUITE 1200

WASHINGTON, D.C. 20036
(202) 857-3!lOO

EX PARTE OR LATt": FilED

October 3, 1996

RECEIVED

.' .,.

CONSULTING ENGINEE~S

THOMAS G. ADCOCK, P,E.
MEHRAN NAZARI

AU KUZEHKANANI
SHAHRAM HOJATI. D.se.

lEROY A. ADAM
LEILA REZANAVAZ

FARID SEYEOVOSOGHI

OF COUNSEL

JOHN J. McAVOY
J.K. MAGE 111+

TELECOPIER
(202) 842-4485

Email: ImngOfl:cl_.com
http://www.fl:c.-w.com

WRITER'S DIRECT DIAL

VIA HAND DELIVERY
OCT' - 3 1996

William F. Caton
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1919 M Street, N.W. /.~

Washington, DC 20554 //

RE: CC Docl<et Nos. 94-54, 94-102'~~
ET Docket No.~ .
PR Docket Nos. 93-144, 89-552

EX PARTE FILING

Dear Mr. Caton:

(202) 828-9471

On behalf of the American Mobile Telecommunications Association, Inc. ("AMTA"),
and in accordance with Section 1. 1206(a)(2) of the Federal Communications Commission Rules
and Regulations, we hereby notify the Commission that an oral g ~ presentation was made
by AMTA to Jackie Chorney, Legal Advisor to Chamnan Hundt on October 1, 1996. The
presentation summarized AMTA's recommendations regarding a refinement of the "covered
SMR provider" definition included in CC Docket Nos. 94-54, 94-102, 95-116 and ET Docket
No. 93-62, as detailed in AMTA's previously filed Comments in those proceedings. AMTA's
recommended definition of "covered SMR Providers" is attached hereto for the Commission's
convenience.

AMTA also discussed matters relating to the 800 MHz and 220 MHz proceedings
identified above, which positions also are detailed in AMTA's previously filed Comments in PR
Docket Nos. 93-144 and 89-552, respectively. Specifically, AMTA urged the FCC to finalize
final rules expeditiously in both proceedings, and to adopt the 800 MHz Consensus proposal
described in the March 1, 1996 Joint Reply Comments of SMR WON, The American Mobile
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Telecommunications Association and Nextel Communications, Inc. in PR Docket No. 93-144.
A summary of that proposal is attached also.

AMERICAN MOBILE TELECOMMUNICATIONS
ASSOCIATION, INC.

By:

Enclosures



PROPOSED DEFINITION FOR COVERED SMR SERVICES

Add new definition paragraph to § 20.3

Mobile Telephone Switching Facility. An electronic switching system that is used to
terminate mobile stations for purposes of interconnection to each other and to trunks
interfacing with the public switched network.

Modify definitions - §§20.3 and 20.12

Incumbent W,'de Area SMR Licensees. Licensees who have obtained extended
implementation authorizations in the 800 MHz or 900 MHz service, either by waiver
or under Section 90.629 of these rules, and who offer real time two way
interconnected voice service using a mobile telepho.ne switching facility. that is
intereonneetea with the fJublio s·....itehea network.

§ 20.12(a)

This Section is applicable only to providers of Broadband Personal
Communications Services (Part 24, Subpart E of this chapter), providers of Cellular
Radio Telephone Service (Part 22, Subpart H of this chapter), providers of Specialized
Mobile Radio Services in the 800 MHz and 900 MHz bands that hold geographic
licenses (included in Part 90, Subpart S of this chapter) and who offer real time two
way interconnected voice service using a mobile telephone switching facility. that is
intereonneeted with the 19ublie s.....itehed netwerk, and Incumbent Wide Area SMR
Licensees.
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In the MAtter of

Amandmene of Part 90 of the
Commi••ion'. Rul~8 to F.cilit~te

~uture Development of SMR Syatema
in the 800 MH~ Frequency Sand

Implementation of Sections 3(n)
and 332 of the Communieat1one Act

Regulatory TreAtment of Mobil­
Services

Implementa~ien of Seccion J09(j)
of ~he C~nmunic.tione Ac~
Comp~~itiv~ Ridding
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~R Oocket No. 9J-144
RM-811', RM-8030
RM-902'

eN Dockee No. 93-252

JOIN"r REilLY~I O... WON,
TD .AIQI1UCM ·1ICOB%LS TJlLIICC*IItJlfICAt'IOHS ASSOCXATION

AND NIlXTJIL COiMUlf%CA'r:tOlf.~ UfC.
Oft THB SBCOlQ) J'tJR~.R IfO'l'XC. o. -IlOPOSm RULB MAKDfO

AHIDl%CIUJ 1I08XLB TBt..COIGIOIf1:CATXOHII
A.SoetAT~OIl

Alan R. Sha~k, President
1150 18th Street. N.W., Suite 250
washington, n.c. ~0016

IlEXTBL COMMtlNXCA"1'ZOlfS. nrc:: •
Robe~t S. ~oosaner

Senior Vice preeldent -
Government Aftairs

800 Connecticut AV8 .• N.W .• Suite lOOl
Washington, D.C. 20006
(203)296-8111

Date~: March 1, 1996

IHeit H..fla
Teton Comrn., Inc.
545 S. Utah Av•.
Ida}\o P'alla, IO 83402
(208) 5J2-C75Q
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In response to the Federal Communications Commission's (the

"CommiGsion N ) ~~cent req~est for short, concise joint pleadings

reflecting consensus positions among parti•• , SMa WoN, the Ameriean

Mobile Teleconununicationa Asvociation (-AMTA"), and Nextel

Communications, Inc. ("Next.l lt
) (collectively, the "Coalj.tion ll

)

respectfully submit theae Joint Reply Comments concerning the

licensing of Specialized Mobile Radio (IfSMR") systems in PRo OQcket.

No. 93-144.

SMR Won is a trade association of small business 800 MHz SMR

incumDents. MTA is a trade association representing numerO\l.!i SMR

licensees -- both large and amall. Nextel i6 tne Nation'S largest

provider of both traditional and wide-area SMR sarvice~. Ovar tne

past nea~ly three ye.rs, eaoh haa part1eipated ~xeensivel~ in rule

makings implementing the regulato~y parity provisions c'E the

Omnibus Budget Reeonciliat1on Act of 1993 ("ODRA 93 if) •

OBRA 9J mandated that the Commission create a level regulaeory

playing field among all Commarcial Mobile Radio Service ("CMRS")

providers. Thia has required a eomprehen.i~e restructuring of SY.R

licf)nsi.ng rules. regulation. and policies affecting t.he op.rat'ion8,

interests and future buainess plans of ~11 SMRs -- large and small,

local and wide-area.

On Oecember 15, 1995, the Commie.ion adopted rules to license

the top 200 SMR channels on a seonomic Area (aEA") baais, uaing

competitive bidding to select among m\ltually exelusiv. applicant.

coupled with mandatory relocation/retuning of i::'1cumbent8 to permit;
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EA licensees co obtain contiguous, exclusive use spectrum

comparable to other CMRS liceneee$. . At the same time, the

commission adopted a Second Further Notice of Proposed Rule Making

(the "FNPRM'" proposing EA lieensing by competitive bidding for the

lower eo SMa channels and 150 fermer Ge~er&l Category channels

recl&8sified prospectively for SMR-only use. These proceeding.

have be_n among the most contentious and tractious in the wireless

~ommunication. industry.

The Coalition member. have spent hundredll of hourt; identifying

areilS of (:onsemJU$ and l''e801ving diaagre.m~':'.::9 tr.ai:. appe~.-oQ

intractable only a few months ago. These Joint Reply Comments ar~

the outcome of theee effort" and «zoe an enormouoS 4chi.vement. They

build upon the licensing proposal. in the FNPRM to r~801ve the

t~ansiti.on trom site-by-site to £A licensing on the lower channels

- - taxing into account diffwrences bet·vie~m t.he uses and past

licensi.ng of t.his spectrum ::-na the upper 200 channels. In

c:ornbination with the underlying cott~apts of tt.'!. X'ules already

adopted for the upper 200 channel., the coalition proposal bal~nceii

the interests of n._, eme~in9 wid.-area SMa opel"ators with the

needs of exieting, traditional SMA operators.

Specifically, the Coa.lition su.pports the Commiesion' s proposal

to license the lower 2]0 channels on an EA haBis using auctions to

re601'.15 mut 11ally exclusive· applicationa. ~;.11ik. the top 200

channels. however, the lower 15Q channels are individually

licensed, with some on a shared u8e·basis. Moreover, the lower 80

SMR ~hanne18 are int.erleavltd with other allocations, making the

-1i-
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creation of large blocks of contiguous epectrum impossible. In

addition, as the Commis.ion tentatively concluded, there ~ i. no

possibility of relooatin~ incumbents from the lower channels to

other comparalf'le spectrum. Thus, EA licensing on the lower

channels must enable incumbent operators to continue serving the

pu~lic on their existing spectrum assignments with raasona}'le

opportunitiea tor expansion.

Accordingly, the coalition propo••• a pre-auction, channel-by­

channel, ~~-by·EA settlement process for the lewer 230 channels.

EA au~tions would occur only aftex existing incumbent licensees on

the l~r 230 cnannels, including retunee. trom the upper 200

channels, have had an oppo~tunity to w.ettle" thei~ channels .a

follows: if there is a aingle licensee on the channel within ~he

EA. it would apply to the Commis.ion and be a",ard~d an EA licenae-.

If there are ••veral licen5eea on a single channel within the EA.

they would rece1ve a single SA licen8e tor tha~ channel under any

agreed-upon business ar~angement. e.g., a partnerah1p, joint

venture, or consortia. Non-settling channel. in the lower eo would

be auctioned in existing five-channel blocks; those 1n the 150

channels would be auctioned in three SO-channel blocks.

EA .ettlements are tully consi"tent with the commission' B

competitive bidding authority in Section 309 (j) of the

Communications Act of 1934, as amended 4 airecting the Cotnmlseion to

use threshold eligibility limitations ami negoti«tion to avoid

mutually exclusive applications. Settlement. would minimize the

number of ~ bloeka requiring auetions. ~hereb¥ speeding service to

-11i-
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the public. New entrants would not be foreclosed as they could

participate in the Upper 200 channel EA ~uctions and the lower 230

auctions for non-settling EA••

All incumbents should pe free to participate in SA setel.menta

and to obtain an SA li~~n.e either indi~idually or as a settl.ment

group "articipant . For non-set.eling SA blocks, the Coalition

• upports a comp.titiv~ biddirt9 entrepreneurial set-a.ide for the

lower 80 SMR channels and one ot the 50-channel tormer Gene~41

Category block•.

The Coalition b.lievea ehat tne EA settlement proces.s, if

adopted, would result in near industry-wide aupport for !A SMR

licenein9 on all 430 SMR ohannels, including the general concepts

of the Commiaa1on'. auction and mandatory relocation dec~$ions in

the First Report and Order in this docket. The Coalition

respectfully requests that the Commission adopt its coneen.us

propo••l, as described in d_tail herein.

-iv-
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••f01r. ~he

f"EDaRAL CQlUCmlICATXOR8 COMMISSZON
W••bingtOD, D.C. 3055.

In the Matter of

Amendment of P.rt 90 of the
Commi••ion's Rule. to Faeilitate
Futu.. pevelopment of SMR systems
in the 800 MHz Frequency Band

Implementation of Sections 3(n)
and J~2 of the Communications Act

Regulatory Treatment of Mobile
SIiIr...... icee

Implementation ot Section 309Cj)
ot the C~unications Act
Competitive Sidding

TOJ The C~••1OA .

)
)
)
)
),
)
}
)
)
}
),
)
)
~

PR Docket No. 93-144
RM-8117, Ri"1-e030
RM-8029

GN Dockec No. 93-252

Pi Docket No. ~J-253

JOIIn' UPLT CV!IJIaIlt't. 0' SD WON,
THa »maleM MOBIL. T~OIGIOIII~'rIONSASSOCIATION

ANI) DrnL OO*UMXCA'l'IOJIfS, INC.
ON TRB S_COB PUllTua MOTIC. OP PROPOSJ1) ft'OLB KAJttHG

I.

Pursuant to Section 1.415 of the Rul~s of the Federal

Communications commission ("Commi."1on") and t.he Second Further

Notice Of Proposed Rule Making ("FNPRM") in PR Docket No. 93-144

("the December 15 Order"},ll th. Coalition of SMR WON, the

Meriean Mobile Telecommunications Association ("AMTA") ami N.xtel

eommunications, Inc. ("Nextel lJ ) (eol1flctively the "Coalition")

1/ Amendment of Part 90 of the CommilJsion' 5 Rules to
P'acilItate Future Development. of SMR Sy.tems in the eoo MHz
Frequency Band, FCC 95-50., relea.e4 Oecember 15, 199$ On January
11, 1996, the Commi••ion extended the Comment a.adline from January
16 to Fepruary 15, and the Reply Comment deadline from January 25
to March 1, 1996. Public Notice, DA ~6~2, released Janu.ry 11.
1996.
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re$pectfully submit Reply Comments in the above-r8f,.enced

proceeding.i.1

SMR WON i. a trade associat1on of 8mall busia.sB Specialized

Mobile Radio ("SMR") incuml::>ents operating in the soo MHz band.

MTA is a "n.tionwide, non-profit trade association," representing

the interests of speoiillized ~ireless interests ~ .'lcludi.ng SHIt

licensees. Nextel i. the largest provider of SMR services in the

Nation, and all mewbere of ehe Coalition Ar~ active participant. in

this proceeding.

Afte. reviewing the approximately 36 comments filea herein,

the coalition found w1decpread industry ~onsensue on the following

~••ueB:

(1) The Commission should adopt a pre-auction, channel­
by-channel, Iconomic Area (aEA")-Dy-Zeonomic Al'r!a.
settlement process for the lower 230 ch~nnels,2/

{2J Mutually .xc:l l.1Bivllt applicatj,ons in E.'- that do not
aatt!Q uhould be ehoeen through toe o.uct;ion (OJ!. fb,~­

ehanne'l bloCKS on the lower 80 SMa channe]$ and three SO­
ch..n.'lel blocks on the 150 former a.r.eral Category
channels.

1./ The coalition supports the industry' 8 conseneue propos.l r

aa .e~ forth in their iftdividual comment. and the commenty o~ the
Personal Communications Induet%')' Asaociat.1on (ItpCIA"), E.Y. ~iohnson

("IFJ"), Pittencrieff Communications, Inc. ("pel") and the u.s.
Sugar Corporation ("U.S. Sugar"). Each m.mbar of th~ Coalition may
submit individual Reply Comments, eonaiste.nt wit~ the poaitions
taken here;i.r..

~I All incumbents on the lower 230 channels could
participate in EA &ettlement. and rQceive an £A license
inQividually or as part ot a .et.tlement group. The partic:ipants in
each EA settlement negociation wQuld be determined J"y whether their
base station coordinate. are located "ithin the EA. In the case of
certain channels ~hieh do not .ettl. on an ~ basi.. the Coalition
support. a competitiva bidding .ntr~pro'<1el.~rial fJet -asid.. as
discusae<1 belo..,.
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(3) When coupled with the SA settlement proce•• , thezolS i8
conaeneU8 for designating one 50-channel l;-lock and the 80
SMR chann~18 as an entrepreneurial set asid~, thus
perm1ttinq anyone to participate in the auction of the
two so-channel former General Category blocks·i/

(4) The Commie.ion should encourage a coat
sharing/cooperative arrangement. among the upper 200­
channel auction winners during th~ retuning process.

(~) Ba~ellne requiremente for aohieving
facilities w in the retuning process are
herein.

(6) There is induatry 8upl'ort for the general
the upper 200-ehannel auction and
retuning/relocation process il coupled
industry'S proposed lower channel settlement

II • pISCUS.I2M

A. TKI LOWS. '0 AJID 150 C1fA1ftQ1.IS

"comparaDle
delineated

concepta of
mandatory

with the
process.

1. Th. Comment. Revealed Subg;.ntial Indliltry-wide bpport
For A ire-Auction. Channel-iy-channel ,aBttleroent ProCtu
On Th. Lowe. 230 Channels

The Co~lition members each proposed a pre-auction ~ettlement

proc... designed to 81mplify the tran.ition from site-by-site

licensing to EA licensing, increase the value of the lower

channels, prevent mutual exclua1vity, and i'~rmit incumbents to

continure developing their existing 8yatems. "I'h~ aet!;;.l~ment p~ceeas

is necessary since, over the paGt "two doecades of inte:lslve

development," the exten.1ve shared use of the 150 former General

------,---
il The Coalition supports th.e Commission's decision to

recl•••ify the 150 General Category channels aa prospectively SMR
only.
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C~te90ry channels, in particular, bas ~esulteQ in a "mosaic of

overl~pping cover_ge contours ... "~

UnliKe the upper 200 channel., wherein each license was

granted for five to 20 channels, the lower 1.50 channels ~re

h.censed on an 1nd1vidual basis otten for snllreduse. This

licensing "hodgepodge" makes the lower cMnr.als most uaeful to

lieensees already operating thereon, including the

retuned/relocated upper 200 channel 1ncumbent8.

The Coalition, as well a8 E.F. Johnson, PCIA, Pittencrieff

Communications, Inc. and the U. S. Sugar C.Jrpcration expressly

1I\\pport pre-·3uct:i.on SA .ettlement. as fol~ow~: if thf:re ~., a

single liCfm&". on the channel throughout ths £.'\: .i.:. would h:Jve the

rignt to ~pply for and be awarded an EA license. If there are

several licen~ees on a single channel throughQut ehe EA. ehey would

receive a single 2A license for that channel under any agr••d-upon

business arrangement, fI.g" a partnership, joint venture, or

consortia.i./ The coalitiQn'll pl:'oposed EA s~t.tle:n(!nt process,

th~rlilfore. wOolld. eliminate mutual exelusivity for the "81!t.tled"

~I See Comments of AMTA at p. 19. Given the Commi.aion'.
decision in the Fi~st Report and Order to re-categorize the 150
former General Category channels as SM:R chilnn::Jle prospectively, and
it. proposal to license them on an EA basi. through Ructions, the
Commi••ion appear. to have eliminated the conventional channel
classification. These channel. should be pro,si)ectively &vcilable
for trunkea use.

if AMTA .t p. 10; BFJ at p. 8: PCIA at p. t7; peL at pp. 6­
9; SMR WeN at pp. 9-11; and U.S. S~gar &t p. l3. The ~oal\~~cn

does not fundamentAlly disagree with the pertiill EA sectlemetl~

proce88 Q\ltl1ned in t-he Comments of SMlt WON. See SMR WON at p. 10.
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channel ~nd make it unnece•••ry to u.e competitive bidding

licene1ng procedaree.

WIlile not. expressly .ddresaing the above proposal, the City of

coral Gables, Florida ("Coral Gilbles II), Entergy Services, In~.

("Entergy"), and Fr••no Mobile Radio, Inc. (II FrC!sno") re<:ogni~Q the

nec:••sity of _ pre-auction settlement. kch bighl ighted the

complexitie. and limited utility of auctioning spectrum that ill, as

Coral Gable. described it, an "overcrowded hodgepodge. "1/ A pre­

auction BA settlement would remedy their COncerns.

UTe " the Telecommunications Associati.on ,"UTe") stated thflt

public utilities! pipeline companies and publ.c 3afety I!ntities arw

legally foreclosed from using th.ir financial resource. for

competitive Didding since they do not use th. apectrum to gener.~e

revenues.J.! Many are funded by states, localities and

munic:ipalitiee, or citi.zen ratepayer., whicn limite their a\lthority

to enCJage in auctions .1/ Pre-auetion settlements would assure

that public utilitie8 and public safety orga~izaeionu can

participate in .EA licensing of th. lowet: channels instead of

relegating them to continued site-by-aite licensing, thereby

precluding their expansion while the ~est of the industry moves to

2/ Coral Gables at p. 6 (low.r 230 channels are such an
"overcrowded hodgepodge" that, without the .ettlement of as many
channels as po••ible, whoever wine thlS auetio:1l woultl "owe 80 much
protection to 80 m~ny incumbents over GO much ~t tMe market'· that
the geographic license will be of little val~a to the winnGr) .
See also Entergy Bt pp. 8-9; Fresno at p. 23.

il UTe at p. 13.

1/ Id.
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geographic-based liceneing, While the Coalition agree. tha~ the.e

hurdles are 501ved by retunlng/relocation on the upper 300

ch.nnels, the Coalition also 8upport8 the Comm1e.ion's eene&tive

conclusion that such ret~ning/r9location is not feasible on the

lower channels.

:2. n_-Auction Settle.nt.. COmply With Section 30 9 (j 1. Of 1M
communication, Act of 193~

Permitting pre-auction EA sett.lements fully complies with t.ne

competitive bidding provi!llions of Section 309 (j) ot the

commt:nications Act of 1934 (llCommunications Act ") ·ll/ rn fpc::,

it would e~pre681y carry out the commission'S d~ty to taKe

nee.saary meaaures, 1n th~ public intere8t, to avoid mutual

exclusivit.y. Section 309(j) (6) (2) requi~e. that the Commission

"Uti. • . • negotiation, threshold qualifications, . . . and other

m••ns in order t.o avoid mutual exclusivit.y in application and

lieen8ing proceedings.wlll

that: a thresnold ~alification/el1gibility lim1tation «nd a

Commission-endorsed negotiation process tl".at establishes &

regulatory framework to avoid mutually exclusive applications for

EA licensee on the lower 230 SMR channels.

section 309(j) of the Act authoriz•• the Commission to select

among mutually exclusive applications for rl!diQ licenses. At

various times, ana to further different pUblic ?Oliey ~bjecciveo,

Congreae haa instructed the Commission to se13ct; such applications

121 47 U.S.C. Section 309(j).

~I 47 U.S.C. Section 309(j) (6) (E) .
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through compC'rative hearings, random selection procedures an~, most

recently. eompetitive biddi.ng. Th8lie a ••ignment proce88es are

unneeessary, however, if the app11cante can avo1d mutually

exclusive applicatione. Granting a 8ingle channel EA licen8e to

s;.t~11n9 incumbents on the lower 230 SMR channel. ia fully

consi.tent with the Commi••1.on' 8 section J09 (j) competitive bidding

authority because it fulfills Section J09(j) (,) (E). as explained

abov., by ••tabli8h1ng a mechanism to avoid mutual exclusivity.

Permitting pre-auction SA settlements would fil«:!ilitate' the

expeditious transition of lower SMR channel incumbents from elte­

by-site to !A licensing wherever possible# with auction. used only

for &A licensees whe~e mutual exclusiVity persist5.

Moreover, adopting a thre.hold eligibility limita~ion t.o

promote pre-auceion, ehannel-by-channel EA eettlements among

incumbents (including retune.e) is in the public interest because

(l) the spectrum i. heav11y licensed, mo.t oft~n O~ a channel-by­

ehannel or ah_red-used basi•• and iG therefore of little value to

non· incumbents; (4) it WQ~ld _peed licenaing. ana delivery of new

servi~e. 1:0 the pu1;>liciUI and (J) it would not forec:lese new

entrants from the SMR industry. New entrant. coul~ seill bid on

ill PCIA request. that the Cornmis&ion postp<:!ne the lower
channel l1een81ng until the construction deadlines for all
inc\,l!Ubent .ystem$ have passed. PCIA at p. 18. The CO&llit.ion
disagrees. This WQuld delay the ~bility of numerous SMR providers
to obtain geographic area licenses, thereby slowing the provision
of new services to the public. Thee. delays are not justified by
PCIA's speCUlation that channels may become available afcer
conatructiQn deadlines lflpse. It an ~ncunlbent fail. to timely
construct a ~tat1on, those channels should reve~t automatically to
the EA licenaee(s' for tho.e channels.
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lower ch«nnel EA 1~cense8 that do not ~ettl•• or the upp!r 200­

channel EAs, and they coul~ participate through mergers,

partnerships and/or buyouts of existing SMR companies.

Further. the SA settlement process is necessary to tranaition

the lower channel. to geographic licensing in lighe of exl~ting

incumbent operations. unlike tne upper 200 channels, where the
tJ""'tF~HI#f:4 .

Commission has ••"••••1' QI"Q9P; zed that incumbents can .alii ill be

relocated to permit EA licensee. to introduce new technologies and

services requiring contiguous spectnJm, there is no possibility of

retun~n9 incumb9nta from tne lower chann~lB. Given this. the EA

settlement proposal affords a m~chaniBUt to 1nce:rporate the exist.inli

and future operaelong of lower chamlel incumbents -- taking into

account shared authorizations and the non·contiguo~8 lower eo SMR

channels -- within the transition to geographic area licensing­

Additionally, th. SA settlement process will Clss1stthe voluntary

r8tuning from the upper 20Q channel. by providing retuned

incumb.nt. access to geographic-based license~

There is sound Commission precedent for limiting l~r channel

EA settl ements to incumbent carrier•. The Commission granted

initi~l cellular licensee on a geographic basis with two blocks in

each are•. Eligib11ity on one block wae 1 imited to wirel ine

telephone companies to assure telephone company cellular

participatton.l1./ If the local to!!lephone companit!B were \,milble

.lil under stat. regulat10n at the t il'l'.e, local telephone
companies had defined monopoly service area., thereby limiting th9
number of telephone company eligibles in each cellul&r licensin9
ar••.
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~o settle, the Commission wraneed the license by lottery, p~r8uant

to its then-exist.ing licensing authoricy under Se(;tion

309(j).~1 In many case.1 the incumbent telephone companies did

settle. avoiding random sele~tion, and the licensee 8peedily

initiat.ed new service to coneumers.121

The proposed lower channel !A settlement process ie comparable

~o initial cellular lieensing, all~.it the unresolved mutually

exclusive incumbent appl~e.tions would be chosen by auction rather

than lottery. There are compelling, pu~11c interest justificl!lt.ions

for limiting pre-auct1on lower-channel sr~ settlements to

incumbent", as discussed above, just as there was for the cellular

wireline set-aside. If the SMa incumbents do not settle, then the

EA ltcense would be subject to mutually ekclusive app11~ac1on. and

auctioned, jUBt as mutually ex~lucive cellular application. were

subject to a lottery. Itt fact, the p~o908ed BA .et~lement process

is more inclusive than was cellular lieensing since ~~ applicant

(or ae least any small business) could bid on unseetled EAs: only

telephone companies in the geographic area could apply tor the

cellular wireline license.

lil c~llular Lottery g.ciaion, 98 FCC ~d 175 (1984).

~/ The Commission recently proposed a simil~r eligibility
limitation in its Advanced Televis10n ('IAN") lic~nsing proc••ding.
Therein the Commission proposed to limit eligibility by allowing
1ncumbent broadcaster. to "have the first opportunity to acquire
ATV channels." Fourth Notiee Of Proposed Rule Making and Third
Notice of Inquiry, MM Docket No. 87-2~8, 10 FCC Red 10540 (199S) at
para. 2S.
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3. The Commission" Proposed Set-A.ide

A number of p~r~le8 oppoaed the Commi&sion'. proposal to aet

~sioe all lower 230 channels as an entrepreneur's bloclc.J,i1

They a88er~ that an entrepreneurial set-a~i~e could prevent lower

channel incumbents from bidding on the very spectrum on which t.hey

are operating and serving the public: today since mar.)" incumbents

would not meet tne proposed small bueiness revenue ceilings.

The Coalition agrees t~t denying incumbents the right to

particip.ate in the auction not only precludes their ability to

expand and potentially enhance their operations, but it also denies

them the ability to protect their exi8ting operations while others

could essentially "land~loc;](" them by obtaining the ~A license. EA

settlements would enable these incumbents to continue offering

serYices and to grow their bus1n9sses.

Other commenters supported the entrepreneurial set-aside

concept b4acau$e it would provide 8p~c::itic:: opporeunities for small

SMR businesses, J,J.' and the Coal i tion has agreed to support an

l!/ UTe at p. 14 (set aside hfurther compound[eJ the
unfairnecs of the reallocat.ion of the channels for commercial
service" because most public utilities and pipeline companies have
gross annual revenues far above any p~opo8ed "emall buain••s"
limitation); pcr at p. 11 (opposed to an entrepreneur'. block that
applies the financial criteria to incumbents); Entergy &t p. ~l

{denies large incumbents, i.e., all utilities and pipeline
companies, the ability to bid on the very license on which they are
now operating, thereby denying them the right to protect their
assets}; Tellecellular de Puerto RicQ, Inc. ("Tellecell\ll~U''') at p.
1; Southern Company at p. Hi ("prevents SOme incumlrents who desire
to retain their ehannsls from participating in the auctions"); and
EFJ at p. 9 (" fundamentally unfair to prohibit enti tielJ from
participating in such an auction if eney already hold channels in
an EA.")

~I See, e.g., Yresno at pp. 29-29; SMR WON at p. 2~.
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entrepreneurial set-aaide limited to the.lower 80 channels ~nd one

of the 50-channel blocks in conjunction with Commission adoption of

the industry EA settlement proposal described above. The set-aside

would apply only to eligibility to bid on lower ~Ja channels which

are not sett~8d among the exicting incumbents (including retunees)

and wh1ch the~etore must be lieeneed through compet~tive bidding.

All lower 2~O channel incumbents would be eligible to participate

in the pre-auction EA settlement process and to receiv~ EA licensen

either individually or as part of a settlemeat group.

B. THE UPPKR 200 CHANNBLS

~ noted above, many 1ndu5try participants will support the

general concept" of the commi.••ion' 8 upper 200 SMR channel EA

licen81ng auction and relocation decisions. as set forth in the

First Report and Order. if the Commission adopts the pre-auctio1'\ ~A

settlement .pro<:ess for the lowttr 230 SMR channels discussed herein.

A consensus· of commenters assert that these approaches, taken

together, reascn_bly balance th~ needs ot all SMR providers and

will facilitate a more competitive SMR/CMRS industry. Thi.

includes relocat1on of upper 200-ehannel incumbents to the lower

channels wher~ they would become incumbent. with the r i.ghe to

negotiate and BettIe Qut their channels to obtain EA licen8es.

There are, however, a few aspects of the relocation process

that warrant further discussion: (1J cost sharing/cooperation

among EA licensees; (2) using Altern.tive Dispute Resolution

- ._. - -_ .. -
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("ADR") to resolve relocation disputes; and (3) the specifics of

determining "comparable facilities" and "actual costs. "4.11

1. C08t $harin9/Coop~rati9nAmonqEA Licegsees

Several comment.r. 8upporced the commission'. proposed cost

sharing plan for EA licensees and th~ requirement that SA lic.n••••

collectively negotiate with the affected incumbents.ill Such

collective negotiations, they argued, would l'faei11t&te the

reloeation proce68.~

The Coalition and other cornmenters agree that an EA licensee

should not be able to delay or stop the reloeaeion proc8.8 for all

affected EA licensees because it cannot or does not desire to

retune/relocate ~n inc~mbent. Boeh AMTA and Fcr proposed that

those EA licensees who c~1oose to retune/relocate 'lO in~urnbent

should be permitted to retune/relocs~e the enti~(~ ~y§tem -- even

those channels located in a non-participating ~A licensee'.

block.li/ Thi5 would prevent a situation where. for example.

Licensee A, is not interested in retuning ehe channels of an

18/ There W.i1S significant agreement among comment:~ra that
partitioning and disa99regation should be PQrmitt,d OTl th~ upper
;'00 channel blocks. See AMTA at p. 9; SFJ .at p. 31 Gene.s••
Business Radio Sy.tema, Inc. at p. 2; Sierra Electronics at p. 1;
and PCIA at p. 23. only one party voiced opposition to either
proposal. See Fresno at p. 3 (sublicensing should not be permitted
due to the complexities it could or.at.) .

11/ See, e.g., AMTA at p. 11; Fr••no at p. 15; pcr at p. 5;
Digital Radio at p. 3; and Industrial Telecommunic.t~on5

Association ("IT~") at p. 11.

~I Digital Radio at p. 3; SMR syatems, ~nc. ("SSIq) at p. 3;
UTe -.t p. 7.

III AMT.~ ae p. 11.
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incumbent within it~ channel block. Licensee B ~nd LicenGe~ Cion

the other hand, who al.o have a portion of the incumbent's system

in their blocKs, want to retune/relocate that same incumbent.AiI

Without some preventive mechanism, Licensee A's refusal to

reeune/relocate could result in no relocation by anyone ainee the

inCUmbent's e~tire system must be r.located.

Licensee~ Band C, therefore, should be per~itted to r.l¢eate

the incumbent· s enth·. system by offering the incumbent their

channels in the lower SO or the 150 to account for the ehannel<e)

in Licensee A" S olock. After the retuning/relocation is c:omolete,

License... lJ and C. who retuned the incumoent off Licensee A's

channels, would "succeed to all rights held by- the il~cumbent vi.a-a­

vis" Licensee A.lll Without thia flexibility. reloc&tion c0l,41d

be unnecesaarily delayed and protracted.241

2. Al~8rn.Cive pisputa ResolutiOQ

The comments exnibited mixed rea~tion. to the Commi••ion's

proposal to employ ADR during the relocation proeeAs. The

Coalition bel ievee t;hat a properly-designed ADR system can m~et all

concer.ns. It is imperative -- as AM'r.l.\pointect ou; ~ .. ehac t:1i.Jre be

No arbi te.c $l~o\'l.J.d be used

unlesG all parties agree. Moreover, all AD;;' decisions must be

ll/ o~ pe:;bapa the 20-channel blOCK liceneee <Soes not hav'a
lower 80 and 150 channels .uitable fo~ retuning that particular
in.cumbent.

.
111 rd. See alBo comments of bl'C!xt.l at pp. 19-~O; 1)<:1 at 5,,·

~/ Ne~tel at p. IS.

~/ »ITA atp. 14; Next(!l at ~. 23.
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One commenter, Centennial Telecommunications, Inc. ('"CTI"),

suggests that a "system" should be defined as all frequencies that

are part of a licensee's wide-area system, including those at

unconstructed sites and sites licensed to other, unaffiliated,

parties.30/ CTI's proposal is illogical, unreasonably expansive

and absurd. It would potentially require the retuning of

sites/stations that are unconstructed,

interoperable with the retunee's system.

III. CONCLUSION

not affiliated or

The Coalition supports the Commission's tentative conclusion

to license the lower 230 SMR channels on a geographic area basis.

To simplify the transition from site-by-site licensing, speed the

licensing process, and avoid mutually exclusive applications, the

Commission should adopt the industry's pre-auction EA settlement

process for the lower channels. The threshold eligibility

limitations and the other modifications discussed herein, in

combination with the rules adopted in the First Report and Order

and the Eighth Report and Order, strike a fair balance for all

existing and future SMR providers to transition to geographic-area

based licensing and more efficient spectrum use. This will further

30/ CTI at p. 6. In fact, in the attachment to CTI's
pleading, it suggests that a site owned and operated by Nextel
should be retuned as part of CTI' s II system. II See Exhibit A,
Comments of CTI. Dial Call, Inc., listed thereon, is a wholly
owned subsidiary of Nextel.
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appealable to the Cornmi.sion and other appropriate agenc1~s, and

all AOR costs should be resolved by the .rbiter ~s part of the ADR

proceS8.2Gj

3. comparable Facilities

Most of the industry agrees that "compar<J..ble facilities"

generally require that ~a system will perform tomorro~ at least as

we 11 as it did yesterday. n 2J./ There wa. 81gnif i cant agre.ment

that comparable facilities mu.t include el} the same number of

channels, (2) reloeation of the entire sy.tem, ~nd (3) the same 40

dBu contour as the original aystem,~/

Critical to the definition of ccmparable facilities is the

definit ion of a "system," which should be defined as A base

station or stations and those mooile. that .egularly operate on

those stations. A ba8~ station would be considered loc~tQd in the

EA .pecified by its coordinates, notwithstanding the fact that its

service area may include adjacent geographic EAs.~1 A multiple

base station system, by definition, ~ould encompas9 multiple EAs .

.iiI Id.

Zl/ S•• AMTA at p. 15.

11/ AMTA at p. lSi Digital Radio at p. 6; EFJ at p. 5~ GP and
Partners at p. 3; Industri.l Communications ar.d Electronics at p.
7: SSI at p. 7; and UTe at p. 9.

UI See Nextel at p. 22. See al.o AMTA at p. l6 (",gyst..'Jm-l
includes "any base stat10n fac111ty (s) Which ~re utilized by
moblles on an inter-related basis, .nd the mobiles that operate on
ehem. " ); PC! 8t. p. 7 ( .t sy.tern" shQuld be 1 imited to those mobil e
units that regularly operate only on those base stations within the
EA lic.~eee'e EA.)
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fulli 11 the Commission' $ ~e9Ul~tory parity mandate and promote

competteion among all OMRS compeeitors.

Respectfu11y .ubmitted,

AltIPZCAN MOBIL. '9L.COIOI'.7NIc:A1'I01.I
ASSOCIA'tION

Alan R. Shark, Prosident
1150 18th StrQe~. N.W., Suite 250
Washington, D.C. 20036

IRXTSt. COMMUNICATION8, INC.

Robert S. Foosaner
Senior Vice President ­
Gov.rnment Affairs

800 Connecticut Ave., N.W., Suite 1001
Washington, D.C. 20006
(202) 296-811.1
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Rick Haria
Teton Comm., Inc.
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800 MHz SMR Industry Consensus Proposal
(PR Docket No. ~3-144)

Background
The Coalition, including, but not limited to, SMR WON, the American Mobile
Telecormnunications Association, Inc. (AMTA), the Personal Communications
Industry Association (PCIA) and Nexte! Communications. Inc.• repr~nts a large
majority of 800 MHz SMR o~atorsof all sizes. including local analog dispatch
operators as well as wide-area licensees seeking to implement regional or nationtNide
digital CMRS systems. Fwther, the Coalition consensus position represents:
agreement for the first time among parties that have long had sharp differen4es on
the issues in this proceeding. The Coalition respectfully submits that approJaI of its
position would result in near-unanimous industry support for FA-based lice~sing of all
430 SMR channels in this band. as well as for auctions and the Commission's
decision to pennit mandatory retuning/relocation of uppt:r-band incwnbents.

1. The Coalition supports adoption of role" governing geographic-based licensing
of the remaining 230 SMR channels in continuity with the Commission's decision to
auction the upper 200 channels of the current 800 MHz SMR frequency band.

2. Geographic-area licensing of the lower 230 SMR channels on an EA basis must
enable all incumbents, including upper-band retlmees/relocatees and non-SMR
operators, to continue seIVing the public with reasonable opportunities for expansion.
Therefore. the Coalition advocates a channe1-by-channe1. EA.by.EA settlement
process that will allow all existing licensees. whether SMR operators or private.
internal-use systems, to obtain geographic licenses on current channels witllin a
defined time frame. These full-market settlements would avoid mutually exclusive
applications for these channels. Auctions would be used to assign channels on which
there a~ no incumbents or as to which no settlement has been reQched.

The proposed EA settlement process is fully consistent with the Commission's
competitive bidding authority under Section 309(j) of the Communications Act. The
FCC has been directed to use threshold eligibility limitations and negotia.tion to avoid
mutually exclusive situations. The proposed settlement, then auction, process would
speed transition from cumbersome site-specific licensing; it would promote rapid
service to. the public. and it would allow new entrants to obtain licenses on channds
not already assigned to incumbents.

3. In defining "comparable facilities" for purposes of retuninwrelocating upper-
band incumbents. the FCC should require that a retuned system "perform tomorrow
at least as well as it did yesterday." Retuning/relocation should provide the same


